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RHESA H BARKSDALE, Circuit Judge:

For this interlocutory appeal frominjunctive and other relief
awarded parents of a child, pursuant to the Individuals wth
Disabilities Education Act (IDEA), 20 US C § 1400 et seq.,
primarily at issue is whether, consistent wwth the | DEA a school
systemhas the right to select a centralized | ocation for providing
services to a hearing-inpaired child, notwithstanding the child' s
parents’ request that services be provided instead at his
nei ghbor hood school (site-selection issue). The sumary judgnent
and concomtant order granting the injunction and other relief are

VACATED; judgnent is RENDERED for Defendants on the site-selection

issue;: and this matter i s REMANDED.



.

Dyl an Wiite (Dylan), a hearing-inpaired student, identified
and qualified under the |IDEA as disabled, attends school in
Ascensi on Parish, Louisiana. Under the IDEA he is qualified for
speci al education and rel ated servi ces by Ascension Parish School s
(Ascensi on). Dyl an uses a cochlear inplant in one ear and a
hearing aid in the other to receive sound input. He does not
require communication assistance outside of the classroom
envi ronnent, but uses a person —a cued speech transliterator —to
assist him in processing spoken information in class. (A cued
speech transliterator does not translate from spoken | anguage to a
sign | anguage, but suppl enents |ip-readi ng and resi dual or assisted
hearing by hand and finger notions to distinguish between el enents
of speech that woul d ot herwi se appear identical.)

Ascensi on provi des a systemt hrough whi ch certain services are
provided at centralized school sites. For hearing-inpaired
students who need cued speech transliterators, Ascension provides
those services at three centralized schools (a primary school, a
m ddl e school, and a high school). These centralized schools are
regul ar education canpuses, and hearing-inpaired students are
“mai nstreaned” (educated in regular classroons). (Deaf students
who use Anerican Sign Language attend nei ghborhood, rather than

centralized, schools.)



Dylan attends one of the centralized schools, Gonzales
Primary, and has done so since he began attending Ascension
school s. It is undisputed that Dylan has achieved substantia
academ c benefit and success at the centralized school.

In May 2000, when Dylan was in the second grade, the annual,
| DEA-requi red conference for his individualized education program
(IEP) was held. Dylan’s parents requested his transfer fromthe

centralized school to his neighborhood school, Dutchtown Prinmary,

along with his transliterator (provided by Ascension). Gonzal es
Primary, the centralized school, is approximately five mles
further from Dylan’s hone than the nei ghborhood school. Dylan's

parents felt that transferring himto his nei ghborhood school woul d
enhance his social developnent, including allowing himto attend
school w th nei ghborhood chil dren.

Lengt hy di scussions were held at the | EP conference between
the Wiites and other IEP comm ttee nenbers regarding the schoo
site selection. Ascension refused the transfer request pursuant to
its policy of centralizing the cued speech program and because it
bel i eved Dyl an was bei ng provi ded an appropriate education at the
centralized school.

The Whites requested an adm nistrative due process hearing.
After an evidentiary hearing, including |live testinony, the hearing
of fi cer addressed whet her Ascensi on “can determ ne placenent for a

hearing i npaired child excluding parental input” and ruled in favor



of Ascension. The Wites appeal ed the decision to a three-judge
adm ni strative panel, which affirned.

The Wiites then filed this action, seeking review of the
adm nistrative decision, as well as asserting violations of the
| DEA, 20 U.S.C. 8§ 1400 et seq.; the Americans with Disabilities Act
(ADA), 42 U.S.C. 8§ 12101 et seq.; the Rehabilitation Act (Section
504), 29 U.S.C. 8§ 794, 42 U.S.C § 1983; and various state |aws.

The parties stipulated that the dispute was essentially a
| egal issue and filed cross notions for sunmary judgnent. Under
the stipulation, the only issue was whether the School Board has
the right to select the school that a student shall attend.

In March 2002, after oral argunent, the district court granted
summary judgnent in favor of the Wiites; it subsequently entered a
declaratory judgnent and injunction ordering, inter alia, that
Dyl an be assigned to his neighborhood school, along with his
transliterator. Owher clains remain pending in district court.

1.

For this 28 U S.C. 8§ 1292(a)(1) interlocutory appeal fromthe
injunctive relief, Ascension insists it fully conplied with the
| DEA. The Whites respond that the Act was viol ated because: they
were not allowed input into the site determ nation; and, in any
event, the | DEA contenpl ates nei ghborhood school site selection.
They al so mai ntain that Dylan’s pl acenent at the centralized school

viol ates state | aw.



As noted, the injunction was rendered pursuant to a sunmary
judgnment. Such judgnents are reviewed de novo. E. g., Anburgey v.
Corhart Refractories Corp., Inc., 936 F.2d 805, 809 (5th Gr.

1991). A summary judgnent is proper when, view ng the evidence in

the light nost favorable to the non-novant, “‘there is no genuine
issue as to any material fact and ... the noving party is entitled
to a judgnent as a matter of law”. 1d. (quoting FeED. R Qv. P
56(c)).

Qur role under the IDEA is purposefully [imted.
Congress left the <choice of educationa
policies and net hods where it properly bel ongs
— in the hands of state and |ocal school
officials. Qur task is not to second guess
state and | ocal policy decisions; rather it is
the narrow one of determning whether state

and | ocal school officials have conplied with
t he Act.

Flour Bluff Indep. Sch. Dist. v. Katherine M, 91 F.3d 689, 693
(5th Gr. 1996) (quotation omtted), cert. denied, 117 U S. 948
(1997). Moreover, the |DEA creates a presunption in favor of a
school systenis educational plan, placing the burden of proof on
the party challenging it. E.g., Teague Indep. Sch. D st. v. Todd
L., 999 F.2d 127, 132 (5th Gr. 1993).

The Wiites frame the issue as whether, under the |DEA and
state law, the school board may, at its sole discretion, reject
pl acenent in the school the child would attend if not disabled and

t he school closest to the student’s hone (the nei ghborhood school)



W t hout parental involvenent in that decision and where the | EP can
be feasibly and appropriately inplenented there. However, the
school district did not stipulate (at least in district court) that
no parental input was allowed on the issue of school selection
(I'n the adm nistrative hearing, however, the issue was franed as:
“Whet her [ Ascensi on] can determ ne pl acenent for a hearing inpaired
child excluding parental input”. (Enphasis added.)) Nor does such
a stipulation fit the evidence: Dylan’s nother testified before
the hearing officer that, “[d]Juring the | EP neeting[,] we di scussed
at length [Dylan’s] going to Dutch Town [the nei ghborhood school ]
and why this had to continue for himto be at Gonzales Primary [the
centralized school]”.

The Whites, in essence, ask us to do one of two things: (1)
render an advi sory opinion based on a situation that is not before
us (parents not given opportunity to offer any input concerning
school selection); or (2) as the district court apparently did,
equate giving input with dictating the outcone. O course, we
cannot render advisory opinions. Mreover, as discussed infra, we
reject the assertion that parents are denied i nput into a decision
if their position is not adopted.

Al t hough Ascension and the Wites dispute whether there was
“Input”, there is no genuine issue of material fact. |ndeed, the
parties do not dispute any facts, but instead dispute what

constitutes the requisite parental input under the | DEA. Thus,



based upon the input described by Ms. Wite (discussions at the
| EP neeting), we wll address the question that is before us in
this case: whet her the school district violated the IDEA in
assigning Dylan to a centralized school, notwthstanding his
parents’ request that he be assigned to his nei ghborhood school .
A

Ascension first asserts that the | DEA was not violated. The
| DEA governs the rights and responsibilities of students who are
qualified as di sabl ed under the provisions of the Act. It requires
that States provide disabled children with a “free appropriate
public education” (FAPE). See 20 U S.C § 1412(a)(1). The
cornerstone of the IDEA is the IEP, which is produced by a team
t hat i ncl udes: the child s parents or guardian; a qualified
representative of the | ocal education agency who i s know edgeabl e
about, inter alia, the resources of the school district; a regular
education teacher of the child; a special education teacher of the
child; other individuals at the discretion of the agency or the
parent; and, where appropriate, the child. 20 U S C 8§
1414(d)(1)(B). The witten | EP specifies the program of benefits
to which the student is entitled in order to receive a FAPE. Once
a child s educational program is determ ned, the school nust
attenpt to place the child in the “least restrictive environnent”

(LRE) (e.g., as best it can, it nust educate the child anong not



di sabl ed children). 20 U S. C § 1412(a)(5); 34 C.F. R § 300. 500- 300. 556.
Wien an action is brought under the | DEA, or the
appropri ateness of an | EP chal |l enged, our inquiry is two-fold: (1)
whet her “the [IEP] devel oped through the Act’s procedures [is]
reasonably calculated to enable the child to receive educati onal
benefits”; and (2) whether the school district has “conplied with
the procedures set forth in the [IDEA]”. Board of Educ. v. Row ey,
458 U. S. 176, 206-07 (1982). “If these requirenents are net, the
State has conplied with the obligations i nposed by Congress and t he
courts can require no nore.” |d. at 207.
1.
O course, a primary purpose of the IDEA is to ensure that
di sabled children receive a FAPE. See 20 U.S.C. 8§ 1412(a). A
school satisfies that requirenent
by providing personalized instruction wth

sufficient support services to permt the
child to benefit educationally from that

i nstructi on. Such instruction and services
must be provided at public expense, nust neet
the State’'s educat i onal st andar ds, must

approximate the grade levels used in the
State’s reqgular education, and nust conport
with the child’s IEP. In addition, the |EP,
and therefore the personalized instruction,
should be fornulated in accordance with the
requi renents of the Act and ... should be
reasonably calculated to enable the child to
achi eve passing marks and advance from grade
to grade.

Rowl ey, 458 U.S. at 203-04. A FAPE need not naxim ze the child s

potential; it nust guarantee “a basic floor of opportunity”.



Cypress- Fai rbanks I ndep. Sch. Dist. v. Mchael F., 118 F.3d 245,
248 (5th Gr. 1997) (quotation omtted).

Under this prong of Rowl ey, the focus of our inquiry is on
academ c achi evenent; and, while the |IDEA requires the school to
provide services to allow the child the requisite basic floor of
opportunity, it does not require the school to nake special
accommodations at the parent’s request (no mtter how wel
intentioned), particularly where the request is not related to
hel ping the child achieve academ c potential. As noted, it is
undi sputed that Dylan was succeeding academcally at the
centralized school; thus, his IEP clearly nmet the requirenents of
FAPE. It is also undisputed that the parents’ request that Dyl an
attend hi s nei ghborhood school was primarily social —they wanted
himto be able to attend school w th other neighborhood chil dren;
this concern is beyond the scope of the “educational benefit”
i nquiry courts nmake under the | DEA

2.

Regarding whether the |IDEA' s procedural requirenents were
followed, as stated, the Wites first assert that they were
inproperly denied input into the site selection. They al so
mai ntai n the deci sion otherw se contravened the | DEA

a.
As noted, the IDEA requires that the parents be part of the

teamthat creates the | EP and determ nes the educati onal placenent



of the child, 20 U S.C. 8§ 1414(d)(1)(B); and the IEP is to include
location, 20 U S.C 8§ 1414(d)(1)(A (vi) (IEP must include the
projected date for the beginning of services and their antici pated
frequency, location, and duration). Additionally, 20 US. C 8§
1414(f) requires the local education agency to ensure that the
parents are nenbers of any group that nmkes decisions on
educati onal pl acenent.

These statutory provisions do not, however, explicitly require
parental participationin site selection. “Educational placenent”,
as used in the | DEA, neans educati onal program—not the particular
institution where that programis inplenented. E.g., Sherri A D
v. Kirby, 975 F. 2d 193 (5th G r. 1992) (“educational placenent” not
a place, but a program of services); Wil v. Board of Elem &
Secondary Educ., 931 F.2d 1069 (5th Gr. 1991) (transfer of child
to another school was not a change in “educational placenent”).
Thus, contrary to the Wiites’ position, that parents nust be
involved in determning “educational pl acenent” does not
necessarily nean they nust be involved in site selection.
Moreover, that the parents are part of the IEP team and that the
| EP nust include |ocation is not dispositive. The provision that
requires the |IEP to specify the location is primrily
admnistrative; it requires the IEP to include such technical

details as the projected date for the beginning of services, their

10



anticipated frequency, and their duration. See 20 U S C 8§
1424(d) (1) (A) (vi).
The Whites also rely on the IDEA s inplenenting regul ati ons.

34 C.F.R 8 300.552 provides:

In determ ning the educational placenent of a

child wwth a disability ... each public agency

shal | ensure that —

(a) The pl acenent decision —

(1) Is made by a group of persons, including

the parents, and other persons know edgeabl e

about the child, the neaning of the eval uation

data, and the placenent options; and

(2) Is made in conformty wth the LRE
provi sions. ..

(b) The child s placenment —
(1) |Is determned at |east annually;
(2) |Is based on the child s |IEP;, and

(3) Is as close as possible to the child s
hone;

(c) Unless the IEP of a child wth a

disability requires sone other arrangenent,

the child is educated in the school that he or

she woul d attend if nondi sabl ed. ..
The Wiites note that “placenent” in 34 CF. R 8 300.552 appears to
have a broader meaning than just educational program (thus, the
requi renent that “placenent” be based on the | EP, which contains
the educational program along with other requirenents) and to

relate in sone way to location (thus, the reference to distance

fromthe child s hone). Ascension responds that “placenent” does
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not nmean a particular school, but neans a setting (such as regul ar
cl asses, speci al education classes, speci al school s, hone
instruction, or hospital or institution-based instruction). | t
cites 34 C.F.R 8§ 300.551, which describes “placenent” options as
such. This is the better view.

In any event, even assum ng arguendo that the regulations
contenplate a parental right to provide input into the | ocation of
services, the facts are undisputed that the Wites did so as part
of the I|EP team that discussed location at Ilength and that
ultimately selected the centralized site. To accept the Wites’
view of “input” would grant parents a veto power over |EP teans’
site selection decisions. Congress could have included that power
in the IDEA; it did not do so. The right to provide neani ngful
input is sinply not the right to dictate an outcone and obvi ously
cannot be neasured by such. See, e.g., Blacknon v. Springfield
R-XI'l Sch. Dist., 198 F.3d 648, 656 (8th Cr. 1999) (where no
“serious hanper[ing]” of parent's opportunity to participate inthe
formul ati on process, |DEA requi renent of neani ngful parental input
satisfied notwithstanding that parent’s desired program not
sel ected); Lachman v. Illinois St. Bd. of Educ., 852 F.2d 290, 297
(7th Gr.) (“[P]larents, no matter how wel | -noti vated, do not have
a right under [the IDEA] to conpel a school district to provide a
speci fic programor enploy a specific nmethodol ogy in providing for

t he education of their handi capped child”.), cert. denied, 488 U. S.

12



925 (1988). Absent any evidence of bad faith exclusion of the
parents or refusal to listen to or consider the Wites’ input,
Ascension nmet | DEA requirenents with respect to parental input. In
short, on this record, Ascension conplied with this procedura
conponent .

b

The question then becones whether Ascension was otherw se
required by the IDEA to defer to the Wiites’ wi shes that their son
be transferred, along wth his support services, to the
nei ghbor hood school. The Wites point to two main provisions that
they contend support neighborhood school selection: (1) the
child s placenent is determ ned at |east annually, is based on the
child s IEP, and is as close as possible to the child s hone, 34
C.F.R 8 300.552(b) (enphasis added); and (2) unless the |EP
requires sone other arrangenent, the child is educated in the
school that he or she would attend if not disabled, 34 CF.R 8§
300. 552(c).

Regarding these provisions, their qualifying |anguage is
critical. 34 CF.R 8§ 300.552(b) only requires that the student be
educated as close as possible to the child s hone. 34 CF.R 8
300.552(c) specifies that the child is educated in the school he
woul d attend if not disabled unless the IEP requires sone other
arrangenent. Here, it was not possible for Dylan to be placed in

hi s nei ghborhood school because the services he required are

13



provided only at the centralized location, and his [|EP thus
requi res anot her arrangenent.

O course, as the Wites point out, neighborhood placenent is
not possible and the I EP requires anot her arrangenent only because
Ascension has elected to provide services at a centralized
| ocati on. This is a permssible policy choice under the |DEA
School s have significant authority to determ ne the school site for
provi di ng | DEA servi ces.

State agencies are afforded nmuch discretion in
determning which school a student is to
attend ... The regulations, not the statute,
provide only that the child be educated “as
close as possible to the child s hone.”
However, this is nerely one of many factors
for the district to take into account in
determning the student’s proper placenent.
It must be enphasized that the proximty
preference or factor is not a presunption that

a disabled student attend hi s or her
nei ghbor hood school .

Flour Bluff, 91 F.3d at 693-94 (enphasis added). |In Flour Bluff,
a deaf child s parents objected to her attending a centralized
program rat her than her nei ghborhood school. Qur court held in
favor of the school:

| DEA expressly authorizes school districts to

utilize regional day schools such as the one
at issue here, and we think the inportance of

t hese regi onal pr ogr ans IS obvi ous.
Undoubtedly there are a limted nunber of
interpreters, speech pat hol ogi sts W th

backgrounds in deaf education, and deaf
education teachers; and by allocating these
limted resources to regional prograns, the
state is better able to provide for its
di sabl ed chil dren. Addi tionally, by placing

14



these educators at regional centers, those
centers are better able to provide further
training for those educators and nake
substitutions for absent educators.

Id. at 694 (citations omtted).

Al'l of our sister circuits that have addressed the i ssue agree
that, for provision of services to an | DEA student, a school system
may desi gnate a school other than a nei ghborhood school. Restated,
no federal appellate court has recogni zed a right to a nei ghbor hood
school assignnent under the IDEA. See, e.g., MlLaughlin v. Holt
Public Sch. Bd. of Educ., 320 F.3d 663, 672 (6th Cr. 2003) (LRE
provi si ons and regul ati ons do not mandat e pl acenent in nei ghbor hood
school); Kevin G by Robert G v. Cranston Sch. Conm, 130 F.3d
481, 482 (1st Cir. 1997) (“[While it may be preferable for Kevin
G to attend a school |ocated mnutes from his hone, placenent
[where full-tinme nurse located] satisfies [the |DEA].... The
school district has an obligation to provide a school placenent
whi ch includes a nurse on duty full tinme, but it is not required to
change the district’s placenent of nurses when, as in this case,
care is readily avail able at another easily accessible school”.);
Hudson v. Bloonfield HIls Public Sch., 108 F.3d 112 (6th Gr.
1997) (I DEA does not require placenent in neighborhood school);
Urban v. Jefferson County Sch. Dist. R1, 89 F.3d 720, 727 (10th
Cr. 1996) (IDEA does not give student a right to placenent at a

nei ghbor hood school); Murray v. Montrose County Sch. Dist., 51 F. 3d
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921, 928-29 (10th Gr.) (no presunption in IDEA that child nust
attend nei ghborhood school —proximty to hone only one factor),
cert. denied, 516 U S. 909 (1995); Schuldt ex. rel. Schuldt wv.
Mankat o | ndep. Sch. Dist. No. 77, 937 F.2d 1357, 1361-63 (8th G
1991) (school may place student in non-nei ghborhood school rather
than require physical nodification of the nei ghborhood school to
accommodate the child' s disability); Barnett v. Fairfax County Sch
Bd., 927 F.2d 146 (4th Gr.) (school district conplied with | DEA by
provi di ng deaf student with “cued speech” programin a centralized
school approximately five mles farther than nei ghborhood school),
cert. denied, 502 U S. 859 (1991); WIlson v. Marana Unified Sch.
Dist. of Pima County, 735 F.2d 1178 (9th Cr. 1984) (school
district may assign child to school 30 m nutes away because teacher
certified in child s disability was assigned there, rather than
nmove the service to the nei ghborhood school).

Adm ni strative agency interpretations of the regulations
confirm that the school has significant authority to sel ect the
school site, as long as it is educationally appropriate. The
O fice of Special Education Prograns (OSEP), the Departnent of
Educati on branch charged wi th noni toring and enforcing the | DEA and
its inplenenting regulations, has expl ai ned:

[I]f a public agency ... has two or nore
equal |y appropriate |ocations that neet the
chil d s speci al education and rel ated services

needs, the assignnent of a particular schoo
may be an admnistrative determnation,

16



provi ded that the determ nation is consistent
with the placenent team s deci sion.

Letter fromOifice of Special Education Prograns to Paul Veazey (26
Nov. 2001). See also, e.g., Letter to Anonynous, 21 |DELR 674
(OSEP 1994) (it is permssible for a student wwth a disability to
be transferred to a school other than the school closest to hone if
the transfer school continues to be appropriate to neet the
i ndi vi dual needs of the student); Letter to Fisher, 21 |DELR 992
(OSEP 1994) (citing policy letter indicating that assignnment of a
particular location is an adm nistrative deci sion).

The Whites insist that 1997 anendnents to the |DEA enlarged
parents’ role. Nevertheless, the anendnents do not state —and t he
Wi tes do not cite any post-anmendnent authority for the proposition
—that parents may alter a school’s good faith policy decision
regarding site selection. Moreover, the 2001 OSEP letter
(interpreting the current version of the IDEA) is contrary to the
Whites’ position.

The Whites also urge that there is sinply no reason the
transliterator cannot nove to Dyl an’ s nei ghbor hood school, because
she provides services only for Dylan. Again, our task is not to
guestion educational policy decisions; rather, it is to determ ne
whet her state and local officials have conplied with the |DEA
This principle is unquestionably applicable here:

Whet her a particular service or nethod can

feasibly be provided in a specific special
education setting is an admnistrative
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determnation that state and |ocal school
officials are far Dbetter qualified and
situated than are we to nake.

Barnett, 927 F.2d at 152.

Regar dl ess, Ascension has proffered nunerous, sound reasons
for its centralization policy, including: (1) ability to cover
absences and scheduling difficulties; (2) training and staff
devel opnent; (3) effective use of limted resources; and (4)
educati onal and soci al advantages. Concerning Dylan’s pl acenent,
it notes: (1) while Dylan is the only student now served by the
transliterator, another student needing to share the transliterator
could nove into the district; and (2) nmaking an exception to the
centralization policy for Dylan would not be fair to other students
who share transliterators and nust attend the centralized school .

B

Ascensi on al so di sputes that Louisiana |l awrequires the school
to place Dylan in his neighborhood school. The Wites point to
provisions simlar to those contained in the IDEA and its
regul ations, especially: (1) LA Rev. STAT. 8§ 17:1944(B)(14), add.
4, which requires “placenent” of disabled children in the school
nearest their place of residence, if placenent is appropriate; (2)
LA. Rev. STAT. 17:1952(C), which requires that a recommendati on by
a parent as to educational placenent be considered equally w th any
other factors; and (3) LRE provisions that dictate placenent in the

school the child would attend if not disabled unless the |EP

18



requi res anot her arrangenent and, if not in that school, as close
as possible to the student’s hone, Louisiana Departnent of
Education, Bulletin 1706A §8 446(B)(3)(a).

Again, the Wiites conflate site selection and educationa
pl acenent . Bulletin 1706A defines placenent alternatives as
regul ar cl asses, special classes, special schools, etc. Bulletin
1706A 8§ 446 (A (4). Moreover, the |EP Handbook in Louisiana
clarifies that “the IEP conmttee nust participate in decisions
made about the placenent; however, the school systemhas the right
to select the actual school site in view of commttee decisions”.
Loui si ana Departnent of Education, Bulletin 1530 at 9. See also
id. at 32 (school system has responsibility of determ ning school
site). In addition, the IEP formreserves the right of the | ocal
education agency to fill in site determnation, stating that this
provi sion nust be conpleted by the school representative and
forwarded to the parents within ten days if not specified at the
| EP neeting. For this issue, Ascension has not violated state | aw.

L1,

In sum neither the | DEA nor state | aw prevents Ascension from
selecting the centralized school site for the inplenentation of
Dyl an’s I EP, notw thstandi ng parental input to the contrary. For
t he foregoi ng reasons, the summary judgnent in favor of the Wites
and the concomtant order granting the injunction and other relief

are VACATED; judgnment is RENDERED for Defendants on the site-
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selection issue; and this matter is REMANDED to the district court
for further proceedings consistent with this opinion.

VACATED, RENDERED; and REMANDED

20



